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What is a PILOT?

PILOT is an acronym for payment in lieu of tax.
PILOT is a commonly used term for property tax
abatement in Tennessee and is somewhat of a
misnomer.  In many cases, no payment in lieu of tax is
required in a tax abatement transaction.
Tax abatement is accomplished by an exempt
governmental entity owning property and by that entity
leasing the property to a private party (usually with a
purchase option).
PILOTs can be negotiated by industrial development
boards ("IDB"), health ed boards and, in some cases,
housing authorities.



What is a TIF?
TIF is an acronym for tax increment financing.  It is somewhat
of a misnomer as no financing may be involved so tax
increment incentive is a more accurate term.
Incremental property tax growth from a specific area is
allocated to an IDB or housing authority to provide an
incentive.
In the case of an IDB, incremental taxes allocated to the IDB
can be used to make direct grants to a private party to
reimburse eligible costs or to pay debt service on debt
incurred by IDB to finance such costs.  The proceeds of the
debt are usually granted to a developer.
In the case of a housing authority, tax increment must be used
to pay debt service on tax increment financing issued by
housing authority to finance eligible costs.



Topics To Be Covered
Overview of trends in PILOTs and TIFs.
New limitations on PILOT term for retail projects.
PILOTs for low-income housing projects.
Reporting under GASB 77.
New IDB reporting requirements.
Taxation of incentives under Tax Cuts and Jobs
Act of 2017.
Extension of Sales Tax TIF for Rural, Distressed
Counties.
Proposed GASB Statement on Conduit Debt
Obligations.



Current Trends
PILOTs are commonly requested for low-income housing projects
with low-income housing tax credits ("LIHTCs") (reasons are
discussed below).
TIFs and PILOTs are common for retail and hotel projects in smaller
markets.
Fewer downtown redevelopment TIF projects are being done as
PILOTs are more common for apartment projects (fewer condo
projects are being done in some markets).
More municipalities are interested in adopting policies to govern
TIFs as well as PILOTs.
PILOTs are still generally being used for most large manufacturing
projects, particularly outside urban areas.
Greater community focus on "but for" test (is the incentive really
necessary?).
Residential developers are requesting TIF incentives for sewer line
extensions.



New Limitation on PILOT Term
for Retail Projects

Public Chapter No. 1064 (2018) was outgrowth of TACIR
study.
Until Public Chapter No. 1064 was enacted, an IDB only
needed the approval of its creating city or county to negotiate
a PILOT on any type of project.
For projects that include a "retail business", with a term in
excess of 10 years plus a reasonable construction period, an
IDB now needs the approval of all taxing agencies for a
PILOT (doesn't apply to Shelby County).
"Retail Business" means a "retail establishment providing
general retail sales or services."
New special notice requirement for IDBs to approve a PILOT.



PILOTs for Low-Income Housing
Projects

Property taxes are high on such projects
because of taxation of value of LIHTCs.
Most developers seek a PILOT.
Special statute permits Mayor to request
IDB to provide a PILOT for LIHTC project
without legislative body approval.
In these cases, PILOTs typically provide a
tax freeze and not full abatement.



GASB 77
Tax Abatement Disclosure

Currently in effect.
Applies to PILOTs that result in tax
abatement and some TIFs that effectively
act as a PILOT.
Does not apply to some TIFs if for public
infrastructure.



GASB 77
Key items that must be disclosed if agreement

is with Municipality's IDB
Name, purposes and authority of program.
Mechanism for determining abatement
(amount or percentage).
Gross dollar amount of abatement.
Criteria that makes recipient eligible.
Description of clawbacks.
Types of commitments of recipients.
Additional commitments made by
government.
Individual agreement disclosure is optional.



GASB 77
Key items that must be disclosed if

agreement is not with municipality's IDB

Identity of other government entities.
Gross dollar amount abated.
PILOT payments received by municipality.
Individual agreement disclosure is
optional.



GASB 77
Challenges to Implementation
Lack of knowledge of abatement
agreements by other entities.
Incongruity of tax year with fiscal year.
Difficult to decide whether to include
certain TIFs.









New IDB Reporting
Requirements

Temporary guidelines adopted on September
13, 2018 to implement Public Chapter 529
(2018).
Must disclose to Comptroller outstanding
annual debt of any kind, including conduit
issues, by January 31, 2019 (for FY 17/18).
Must file notices of default.
Appears to apply to "phantom" bond issues
issued to implement a PILOT.



Taxation of Incentives Under Tax Cuts
and Jobs Act of 2017 ("TCJA")

Remember TIF usually results in a grant to developer.
Prior to TCJA, it was fairly easy to avoid taxation of
grant as income.  Government contributions were not
generally considered taxable income as capital
contributions.
After TCJA, economic development grants generally
result in taxable income to the developer, making TIFs
less valuable to developer.
Grants for public infrastructure are probably still not
taxable.
Value of tax abatement (i.e. PILOT) is still not taxable.



Extension of Sales Tax TIF Program
for Rural,  Distressed Counties

Rural, distressed counties are supposed to
be identified by State Department of Finance
and Administration.
Program is for commercial projects with at
least $5 million in capital investment.
If project is approved by State, state sales
taxes (other than school portion) are
allocated to local government or IDB.
Program extended until December 31, 2020.



Proposed GASB Statement on
Conduit Debt Obligations

Goal is to standardize treatment of conduit
debt obligations.
Conduit debt not generally recognized as a
liability.
Assets acquired to lease as part of conduit
debt transaction would not be recognized as
capital assets on balance sheet.
"Moral obligation" or appropriation
commitment or other commitments could
result in balance sheet liability.
"Phantom" bond issues are conduit debt.


